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Maria Sanchez (hereinafter, Maria), and their daughter Amanda Villanueva
(hereinafter, Amanda), after Amanda called 911 claiming that Mr. Villanueva threw a

beer bottle at Maria, striking her in the head, and that he was suicidal.

Maria and

Amanda both admitted repeatedly, both out-of-court and under oath, that they initially
lied about what happened and that, in reality, Maria was accidentally struck by a phone

that Mr. Villanueva attempted to toss to Amanda.

Mr. Villanueva appeals from his

Judgment and Commitment stemming from a jury verdict finding him guilty of felony
domestic battery and asserts that the prosecuting attorney deprived him of his right to
due process of law by committing misconduct when she falsely argued to the jury that
Maria and Amanda had only recently made up their accident claim, knowing full well
that they had both made these claims multiple times in the months leading up to the
trial.
In its Respondent's brief, the State acknowledges that the prosecutor's
arguments were "plainly improper" but argued these arguments did not affect the
outcome of the trial. (Respondent's Brief, pp.12-21.) This Reply Brief is necessary to
address the State's argument that Mr. Villanueva has failed to demonstrate the
prosecutorial misconduct was not harmless.
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Villanueva's Appellant's

Brief, but are incorporated herein by reference thereto.
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In making its harmless error argument,

rely in large part

the jury was instructed they could
In

(Respondent's

as evidence of guilt.

statement of the facts, the State details testimony from Officer Harward and

Detective Seibel relaying statements made by both Maria and Amanda during the 48salient
issues for the jury
and which
testified to

decide were whether Amanda and Maria had any motive to recant
events - the one they initially reported
- was true" (Respondent's
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police or the one they

p.18 (emphasis added).) The State

Contrary
Villanueva's
on appeal that the state's case was
evidence (Appellant's brief, p.16),
was an abundance
which
prosecutor
during closing argument
- demonstrating
neither
nor Maria were reliable
and that their reports to the 911 dispatcher and investigating officers on or
near the night of the incident that Villanueva intentionally struck Maria in
the head with a telephone actually reflected the truth.
(Respondent's Brief, pp.18-19 (emphasis added).) The State continues by arguing, "the
prosecutor spent the majority of her closing arguments pointing to the evidence that
showed Amanda and Maria's initial reports were corroborated and their trial version was
not." (Respondent's Brief, p.21 (emphasis added).)
To the extent that the State relies upon Amanda and Maria's statements to law
enforcement as substantive evidence the jury could rely upon in determining
Mr. Villanueva's fate, the State is mistaken.

Maria and Amanda's statements to law

enforcement, with the exception of Amanda's 911 call, were admitted solely for
impeachment purposes - not for the truth of the matter asserted - and the jury was
correctly instructed that these prior statements could only be considered when
determining the believability of the witness who allegedly made them, and the jury could
not "use these earlier statements as evidence in the case." (Tr. 4/3/14, p.390, Ls.7-18.)
The only direct evidence the jury heard that Mr. Villanueva committed a battery
was the 911 call in which Amanda said "my dad just hit my mom. Can I please give you
the address so you can go over there and get him?" (Exh. 1) That evidence, in and of
itself, is thin as Amanda also claimed "he hit my mom with a beer bottle," which is an
obviously false statement. (Exh. 1.) The jury never heard any substantive evidence
from Maria demonstrating that she was the victim of domestic battery. Officer Harward
claimed Maria told Dr. Lee "something was thrown at her and it hit her in the head"
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p.203, L.17 - p.205, L.23), while Dr. Lee testified Maria said "she was struck

an object" (Tr. 4/2/1

p.232,

10 - p.240, L.13), but the jury never heard a

statement from Maria that could be considered for the truth of the matter asserted, that
Mr. Villanueva either willfully or intentionally threw the phone at her.
There is a reasonable probability that the verdict in this case was a product of the
prosecutor's knowing deception of the jurors, which was done in an effort to discredit
the only two witnesses to the events that were not on trial. The State's argument to the
contrary is unsound and should be rejected by this Court.

CONCLUSION
Mr. Villanueva respectfully requests that this Court vacate his Judgment and
Commitment and remand his case to the district court.
DATED this

5th

day of January, 2016.

ON C. PINTLER
eputy State Appellate Public Defender
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